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BAUCUS
A.
STATEMENT OF SENATOR MAX BAUCUS
BEFORE THE
LOCAL BAR ASSOCIATIONS
GREAT FALLS, MONTANA
-OCTOBER 17, 1980
I AM DELIGHTED TO BE HERE TONIGHT.
I AM PARTICULARLY PLEASED TO SEE LOCAL BAR ASSOCIATIONS MEETING
TOGETHER. I'VE OFTEN THOUGHT LAWYERS DIDN'T TALK ENOUGH TO EACH OTHER,
I WOULD LIKE TO SPEND JUST A FEW MINUTES DISCUSSING SOME OF flY
EXPERIENCES.SERVING ON THE SENATE JUDICIARY COMMITTEE, THE JUDICIARY
COMMITTEE IS PERHAPS ONE OF THE MOST FASCINATING UNTOLD STORIES TO
COME OUT OF THIS CONGRESS,
AS MOST OF YOU PROBABLY KNOW, TED KENNEDY TOOK OVER AS CHAIRMAN
OF THE COMMITTEE IN 1.979 -- AND IT HAS MADE A WORLD OF DIFFERENCE.
WE'VE PROCESSED OVER 200 NOMINATIONS FOR THE FEDERAL BENCH, AND NOT
JUST IN A PRO FORMA WAY,
SEVEN OF US SPENT AVERY CONCENTRATED COUPLE OF MONTHS CONDUCTING
THE INVESTIGATION OF BILLY CARTER,
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AND, FOR THE FIRST TIME, THE COMMITTEE HAS TAKEN A LOOK AT HOW
WELL THE JUSTICE DEPARTMENT ACTUALLY DOES ITS JOB, I CHAIR A
SUBCOMMITTEE THAT HAS CONDUCTED SEVERAL OVERSIGHT INVESTIGATIONS, MOST
RECENTLY ON ABUSES IN THE WAY THE FEDERAL GOVERNMENT CONTRACTS FOR
PRODUCTS AND SERVICES FROM THE PRIVATE SECTOR,
BUT TONIGHT I WOULD LIKE TO FOCUS FOR A FEW MINUTES ON A NEW
PROJECT WE ARE LAUNCHING THIS WEEK. IN MY VIEW, THIS EFFORT PROBABLY
WILL HAVE THE GREATEST LONG-TERM IMPACT ON MONTANA,
IT WAS WILL ROGERS WHO SAID, "THE COUNTRY HAS COME TO FEEL THE
SAME WHEN CONGRESS IS IN SESSION AS WHEN THE BABY GETS A HOLD OF A
HAMMER."
THOSE OF US WHO ARE CONCERNED ABOUT THE RIGHTS OF STATES TO CONTROL
THEIR OWN DESTINY, HAVE VIEWED THIS CONGRESS MUCH THAT WAY,
THIS CONGRESS HAS SHOWN A GREAT INTEREST IN ENACTING LEGISLATION
THAT WOULD TAKE AWAY MUCH OF THE TRADITIONAL POWER OF THE STATES AND
PLACE IT IN WASHINGTON, BILLS ARE BEING ADVOCATED IN THE NAME OF ENERGY
INDEPENDENCE THAT HAVE THE EFFECT OF UNDERMINING THE WAY THE STATES AND
THE FEDERAL GOVERNMENT HAVE RELATED TO EACH OTHER FOR ALMOST 200 YEARS,
AS A MEMBER OF THE SENATE JUDICIARY COMMITTEE, I HAVE UNDERTAKEN
A SERIES OF HEARINGS TO EXPLORE THE EFFECT OF THESE ENERGY PROPOSALS
ON THE CONSTITUTIONAL BALANCE BETWEEN THE STATES AND THE FEDERAL
GOVERNMENT.
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I HAVE UNDERTAKEN THESE HEARINGS AS ONE WHO IS DEEPLY
CONCERNED THAT THE TRADITIONAL ROLE OF THE STATES IS BEING UNDERMINED.
I ALSO APPROACH THESE ISSUES AS A MONTANAN WHO IS VERY PROUD OF THE
LEGISLATIVE RECORD OF OUR OWN STATE LEGISLATURE,. WE AS MONTANANS
HAVE TRIED.TO TAKE CHARGE OF OUR FUTURE -AND WE HAVE A RECORD WE SHOULD
TAKE PRIDE IN.
* OUR STATE ADOPTED A STRONG NEW CONSTITUTION TO REPLACE
THE ONE WRITTEN IN THE 1880s BY THE COPPER BARONS;
* WE ENACTED A MAJOR FACILITY SITING ACT TO ENSURE THAT COAL-
BURNING FACILITIES ARE BUILT IN SUCH A WAY THAT THEY MINIMIZE
ENVIRONMENTAL AND -SOCIO-ECONOMIC DAMAGE;
* WE ENACTED A STATE STRIP MINING LAW THAT SERVED AS A MODEL
FOR THE FEDERAL..STRIP MINING ACT;
* WE-ENACTFD A COAL SEVERANCE TAX TO HELP RAISE REVENUES TO
HELP PAY THE COSTS OF COAL. DEVELOPMENT;
* WE ENACTED THE MONTANA WATER USE ACT TO ESTABLISH A UNIFORM
SYSTEM TO ACQUIRE, ADMINISTER AND DETERMINE WATER RIGHTS,
THIS IS A STATE LEGISLATIVE RECORD THAT IS UNPRECEDENTED, WE
AS MONTANANS CARt BE EXTREMELY PROUD OF THE FORWARD LOOKING,
INNOVATIVE LEGISLATIVE STEPS OUR STATE HAS TAKEN IN THE PAST TEN YL.^.RS,
BUT, TODAY I 'ISH TO WARN YOU THAT THESE RIGHTS ARE IN
DANGER OF BEING .ERODED. MONTANA'S ABILITY TO PROTECT THESE
-INITIATIVES AND TO ENACT ADDITIONAL SAFEGUARDS IN THE FUTURE IS BEING
THREATENED,
) A SERIES OF INITIATIVES PENDING IN WASHINGTON THREATEN TO
UNDERMINE MONTANA'S ABILITY TO GOVERN ITSELF, LET ME DESCRIBE TWO
SPECIFIC EXAMPLES,
ENERGY MOBILIZATION BOARD.
STILL PENDING BEFORE THE CONGRESS IS A BILL TO CREATE AN ENERGY
MOBILIZATION BOARD. THE PURPOSE OF THIS BOARD IS NOBLE: TO ENHANCE
ENERGY DEVELOPMENT BY HAVING A BOARD THAT CAN CUT RED TAPE FOR CERTAIN
PRIORITY ENERGY PROJECTS,
HOWEVER, THE BOARD WOULD BE NOTHING LESS THAN A BLUEPRINT FOR
DISASTER, RATHER THAN FOSTERING COOPERATION AMONG LOCAL, STATE AND
FEDERAL AGENCIES, THE EMB WOULD BE A SUPER-BUREAUCRACY, MONTANA'S
STATES RIGHTS COULD BE TRAMPLED UNDER LIKE THE GRASS IN A BUFFALO
STAMPEDE,
MONTANANS HAVE SPENT YEARS DEVELOPING AND ENACTING ENVIRONMEN1AL
AND ZONING ORDINANCES THAT ENSURE PUBLIC INVOLVEMENT IN RESOURCE
MANAGEMENT.
THE EMB WOULD HAVE THE POWER TO OVERRIDE THESE STATE LANS AND
LOCAL ORDINANCES,
THE EMB WOULD HAVE THE PO!,ER TO IMPOSE DEADLINES UPON STATE AND
LOCAL GOVERNMENTS,
THE EMB WOULD HAVE THE POWER TO MAKE DECISIONS INSTEAD OF iHE
LOCAL OR STATE AGENCY IF THOSE DEADLINES ARE MISSED,
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THE EMB COULD WAIVE STATE LAW,
THE EMB COULD OVERRIDE THE PROVISIONS OF MONTANA'S MAJOR
FACILITIES SITING ACT,
THE EMB COULD OVERRIDE THE PROVISIONS OF MONTANA'-S STRIP MINE
LEGISLATION,
AND, TO MAKE MATTERS WORSE, NEITHER MONTANA'S STATE COURTS NOR
THE FEDERAL COURTS LOCATED IN MONTANA WOULD BE AVAILABLE TO REVIEW
GRIEVANCES,
THIS LEGISLATION IS A BASIC DENIAL OF DUE PROCESS BOTH TO
INDIVIDUALS AND TO THE STATES. NO DEMAND FOR ENERGY INDEPENDENCE
SHOULD BE PERMITTED TO.OVERRIDE THE TRADITIONAL RIGHT OF OUR STATES
TO DETERMINE THEIR OWN DESTINY,
COAL SEVFRANCE' TAX
MONTANA'S COAL SEVERANCE TAX IS ANOTHER EXAMPLE OF OUR
STATE'S FORESIGHT AND WISDOM.- THE -TAX REPRESENTS THE COLLECTIVE
DECISION OF MONTANANS THAT LONG TERM COAL DEVELOPMENT WILL REQUIRE
ADDITIONAL REVENUE TO MEET THE FUTURE NEEDS OF OUR PEOPLE.
BUT WE CAN BE SURE THAT COAL DEVELOPMENT WILL REQUIRE A
MASSIVE BUILD-UP OF PUBLIC SERVICES, WE WILL NEED ADDITIONAL ROAPS,
SEWER SYSTEMS, SCHOOLS, AND HOSPITALS,
MONTANA'S COAL SEVERANCE TAX WILL HELP PAY THESE COSTS,
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YET OUR TAX TODAY FACES ITS TOUGHEST TEST. LEGISLATION NO1'
PENDING IN CONGRESS WOULD LIMIT THE LEVEL OF SEVERANCE TAX THAT
ANY STATE COULD IMPOSE ON ENERGY RESOURCES,
AT STAKE IS MONTANA'S MAJOR REVENUE SOURCE,. REVENUE WE CANNOT
AFFORD TO LOSE IF WE ARE TO MAINTAIN A SUFFICIENT STANDARD OF
LIVING FOR FUTURE MONTANANS,
THE LEGISLATION I REFER.TO REPRESENTS AN UNPRECEDENTED INTERFEREN
WITH STATES' RIGHTS. ANY LIMIT ON MONTANA'S RIGHT TO TAX COAL WILL
REDUCE SUBSTANTIALLY OUR ABILITY TO PROVIDE THE NECESSARY SERVICES
REQUIRED BY FUTURE COAL DEVELOPMENT.
AND YET THERE ARE LEGISLATORS IN WASHINGTON WHO BELIEVE THAT
THEY HAVE THE RIGHT TO IMPOSE THIS KIND OF BASIC TAX LIMITATION ON
THE STATE OF MONTANA,
THOSE OF US W4HO CARE ABOUT STATES' RIGHTS SHOULD BE APPALLED
AT THIS PROPOSAL, THOSE LEGISLATORS WHO PROPOSE THIS LIMITATION
WOULD NOT SUPPORT SIMILAR LIMITATIONS ON THEIR OWN STATES ABIL:TY
TO PROVIDE FOR BASIC STATE SERVICES,
THIS IS YET.ANOTHER EXAMPLE OF THE INSENSITIVITY OF MANY
MEMBERS OF CONGRESS TO THE RIGHTS OF THE STATES GUARANTEED BY THE
TENTH AMENDMENT.
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A NEW STATES RIGHTS
THESE TWO AREAS ARE NOT ISOLATED EXAMPLES, THEY ARE JUST PART
OF A CONSISTENT PATTERN OF EROSION OF STATE AND LOCAL GOVERNMENT
AUTHORITY. THE QUESTION RAISED IS WHAT CAN WE AS MONTANANS DO ABOUT
IT?
.WHAT IS NEEDED IS A NEW-BOLD RESURGENCE OF THE ROLE OF STATES,
IN THE PAST; THE CLOAK OF STATES' RIGHTS WAS USED TO PROTECT
STATES FROM GOING FORWARD WITH NEW AND PROGRESSIVE IDEAS. CITIZENS
HID BEHIND THE SLOGAN OF STATES RIGHTS TO PREVENT EQUAL JUSTICE FOR
ALL.
WE AS MONTANANS ALONG WITH OUR FRIENDS THROUGHOUT THE COUNTRY
CAN FORGE A NEW PROGRESSIVE STATES' RIGHTS... A PROGRESSIVE STATES"
RIGHTS THAT ENCOURAGES INNOVATIVE AND FARSIGHTED STATE POLICY,
STRONG STATES WILL STRENGTHEN THE FEDERAL GOVERNMENT AS A
WHOLE. THOMAS JEFFERSON WROTE: THE ONLY WAY THE STATES CAN AVOID
THE ABUSE OF NATIONAL POWER IS "TO STRENGTHEN THE STATE GOVERNMENT,,.
AND THIS MUST BE DONE BY THE STATES THEMSELVES,,"
WE IN.-MONTANA HAVE HEEDED JEFFERSON'S ADMONITION, WE HAVE
RESPONDED TO THE CHALLENGE OF DEVELOPING STATE POLICIES THAT
ARE RESPONSIBLE AND AGGRESSIVE,
